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PENSIONS CONSIDERATIONS ON OUTSOURCING

The Cabinet Office Statement of Practice on Staff Transfers in the Public Sector

The Cabinet Office Statement of Practice on Staff Transfers in the Public Sector (“the Cabinet Office Statement of Practice”) provides that employees who transfer from the public sector to the private sector ( for example as a result of outsourcing contracts ), must be offered pension benefits in respect of future service which are broadly comparable with the benefits provided by the relevant public sector pension scheme  of which they are members or entitled to be members (in this case, the LGPS) unless exceptional circumstances apply.  

There are two ways for the Contractor to achieve this, namely gaining admitted body status in the LGPS or providing access to an occupational pension scheme which has been certified by the Government Actuary’s Department (GAD) as broadly comparable to the LGPS (evidenced by the production of a GAD certificate).  The principles of the Cabinet Office Statement of Practice were given greater emphasis in the ODPM (as it then was) circular of March 2003 (the Code of Practice on Workforce Matters in Local Authority Service Contracts) which also introduced the requirement to offer new employees a certain level of pension provision to prevent a two tier workforce emerging (see further below).  Provisions for transferring employees were given legislative force by sections 101 and 102 of the Local Government Act 2003.

It is the choice of the Contractor as to the route to offer, though the Authority can express a preference. Drafting is generally included in any Agreement which will effect the transfer of staff to deal with these obligations.  This drafting would cover circumstances in which Admitted Body Status is pursued and circumstances where a GAD certified Broadly Comparable Scheme is to be offered, either from the outset or in circumstances where the Contractor ceases to have Admitted Body Status.

A private sector Contractor would be able to offer membership of the LGPS by entering into an admission agreement with the Authority effecting the outsourcing and with the Administering Authority (i.e. the Authority responsible for the LGPS Fund in question). If the Contractor is to offer the transferring employees continued membership of the LGPS, a separate admission agreement should therefore also be completed prior to transfer.  If employees are to transfer from more than one outsourcing  Authority or to more than one contractor, more than one Admission Agreement may be needed.

Categories of Employee

In the case of both First and Second or Subsequent transfers, the actual pension rights of employees will depend upon many factors, including from where they are transferring, what pension benefits they are entitled to and, if they have already transferred from Local Government employment, when the original transfer took place. 

The pension rights of each category of employee should be considered on a case by case basis and appropriate drafting included. 

Bulk Transfers

In addition to the requirement to offer certain employees broadly comparable pension benefits in respect of future service, Guidance from HM Treasury requires that employees who are LGPS members, but who have to leave that scheme because they are leaving local authority employment for that of a Contractor who is offering a GAD-certified Broadly Comparable Scheme, must be offered the opportunity not only to participate in that scheme for future service, but also to transfer their accrued benefits in the LGPS into it.  In such circumstances, a bulk transfer schedule would be required to determine the terms on which those transfers will be calculated, and the Guidance provides that such matters should be resolved at the “early competitive stage” of a procurement.  

New Employees

If new employees are protected by the Code of Practice on Workforce Matters in Public Sector Service Contracts, (“the Two Tier Workforce Code”) they will be entitled to a certain level of pension benefit.  New employees will (broadly) be protected by the Two Tier Workforce Code if they work alongside employees who are entitled to broadly comparable pension benefits under the Cabinet Office Statement of Practice in connection with the relevant Services.  The Two Tier Workforce Code requires that such employees are offered (as a minimum) either:

1. Membership of a defined benefit scheme;

2. Membership of a defined contribution scheme with matching contributions up to 6%; or

3. Membership of a stakeholder scheme with matching contributions up to 6%.

The Authority and Contractor should also consider, in each case, what pension provision is anticipated for new employees protected by the Two Tier Workforce Code.  In particular, it should be considered whether such employees will be offered membership of the LGPS. 

Exit

The Council may also wish to consider pensions issues arising on exit or termination of the Agreement.  Such obligations may include a requirement for the Contractor to maintain those documents and information that will be reasonably required; provide to the Council such documents and information which the Council may reasonably request in advance of the expiry or termination of this Agreement; and fully co-operate with the reasonable requests of the Council relating to any administrative tasks necessary to deal with the pension aspects of any onward transfer of any Transferring Employees. The provisions should also deal with the future pension rights of the employees employed in connection with the Services at exit or termination of the Contract.
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