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Contract Award

Contracting authorities should as soon as possible inform tenderers of decisions reached concerning the award of the contract
. This is in addition to the requirement to publish an award notice in OJEU no later than 48 days after the award of the contract (Directive 2004/18/EC, Chapter VI, Article 35(4)).

Standstill Period

Following two European Court of Justice (ECJ) judgements, a mandatory standstill period for public contracts was introduced. In the first case the ECJ ruled that for procurement caught by the EU procurement directives, a contract award decision must, in all cases, be open to review before contract conclusion. In the second case, the Court confirmed that a mandatory standstill period was needed. To comply with the ECJ judgements, a mandatory 10-day standstill requirement has been incorporated into the new procurement Regulations (implementing the revised EU procurement Directives) that came into force on 31 January 2006.

Notice of Award

Contracting authorities must inform any economic operator (i.e. supplier, contractor or service provider) that has submitted an offer or has applied to be amongst those selected to tender
, of its decision in relation to the award of the contract. This must be done by the quickest means available, as soon as possible after the award decision is made, and include details of:

· the award criteria;


· where practicable, the score obtained by the economic operator receiving the notice, and the score obtained by the tenderer to be awarded the contract;


· the name of the winning tenderer.

The contracting authority must allow at least 10 calendar days between the date of despatch of this information (‘notice of award’) and the date on which it proposes to enter the contract.

For purposes of calculating the standstill period, Day 0 is the day on which the notification is dispatched and Day 1 is the day after the dispatch. If Day 10 falls on a weekend or bank holiday then the 10-day period is extended to the next working day.

Method of Communication

The notice of award must be in writing and by the quickest communication method practicable. This includes fax and e-mail. Where notice of award has been given by fax or e-mail, there is no additional requirement to give notification by post.

Request for Debrief

An economic operator that has been sent a notice of award may request an accelerated debrief (i.e. a request for reasons why they were unsuccessful), provided it is received by the contracting authority, in writing, by midnight of the second working day of the standstill period. The contracting authority must provide this debrief at least 3 full working days before the end of the standstill period. Where this is not possible, the standstill period must be extended to allow at least 3 working days between the provision of the feedback and the proposed date for entering the contract.

The information that must be provided by the Council relates to: “the characteristics and relative advantages of the successful tender.”  What is required is a summary of the reasons why the successful tender met the award criteria better than the tender submitted by the unsuccessful tenderer.  It is vital that the reasons given all relate specifically to the award criteria, otherwise it will appear that the Council failed to apply the award criteria properly or took into account matters which were outside the specified criteria.

If a legal challenge is brought during the standstill period then the contracting authority must wait for the outcome of the application to the court before concluding the contract. Legal challenge will commence by the economic operator serving an Application for Injunction.

If a request for feedback is received outside the accelerated time limit, a contracting authority must provide a debrief within 15 days of the request. There is no need to extend the standstill period in these circumstances. 

Exceptions

The mandatory standstill period does not apply to below threshold procurements or to procurements otherwise outside the full scope of the EU Directives. This means it does not apply to procurements of Part B services or to procurements where there is only one tenderer following the extreme urgency provision under the negotiated procedure. However, where an authority chooses to place an advert in OJEU voluntarily, the requirement to include a standstill period does apply. 

Although not mandatory, authorities may also wish to apply the requirement to sub-OJEU threshold procurements, in line with the principles of good practice, transparency, equality and non discrimination.

Framework Agreements

The standstill period applies at the stage at which a framework agreement itself is awarded, but not during subsequent call-offs or mini competitions.

E-Auctions

It is necessary to apply a standstill period before entering a contract after a stand-alone e-auction is closed (i.e. one that is not part of a framework agreement). E-auctions held within framework agreements are for specific call-offs and so do not need a standstill period. 

Effective date and legal challenge

Local authorities commonly include clauses within Invitations to Tender and other tender documents that state that the contract will be deemed to be effective upon acceptance of the tender. The letter of acceptance (contract award) should therefore be conditional upon there being no challenge during the standstill period. If an aggrieved bidder challenges the award within this period the award will have to be postponed until the conclusion of the legal process.

Complex Procurements

It is not defined, for contracts involving PFI, PPP and other complex projects, what constitutes a ‘contract award’. OGC guidance suggests that the appointment of a ‘preferred bidder’ should trigger the standstill period, as it is at this stage that the competitive stage of contract award is finalised. However, at this stage all key contract terms and conditions and the commercial agreement are not yet finalised and may not, after all, result in the award of a contract. If problems occur in this final phase, and the authority reverses its initial decision, another minimum 10 day standstill period will need to be implemented if a new bidder is selected. 

Reversal of Contract Award Decisions

If the contract award decision is reversed for any reason (e.g. final negotiations with a preferred bidder fail) then a further minimum 10 day standstill notice should be served.
� Includes decisions reached concerning the conclusion of a framework agreement, the award of a contract or admittance to a dynamic purchasing system. 


� Where the Restricted Procedure has been followed the rules apply to all organisations that submitted all the relevant information your requested or a PQQ, regardless of whether they were selected for Tender. Where the Open Procedure is applied it refers to those organisations that returned tender documents, but not all those requesting documentation.






